Employer Status Determination
Rail Car America, Inc.
American Hydraulics, Inc.

This is the decision of the Railroad Retirenent Board regardi ng the
status of Rail Car Anerica, Inc. (RCA), and Anerican Hydraulics,
Inc. (AH), as enployers under the Railroad Retirenent and Railroad
Unenpl oynent | nsurance Acts.

RCA is a privately-held conmpany which was incorporated March 13,
1979, and began operations Novenber 1979. It has two enpl oyees and
provides adm nistrative services for some of its subsidiaries.
None of its services are provided for railroads whether affiliated
or unaffili ated. M. Harold A \Witbeck, who is a director and
principal officer of Brandon Corporation, which was held to be a
rail carrier enployer under the Acts effective April 3, 1978
(B.A. No. 4775), is also a director and principal officer of RCA
Brandon Corporation is a swtching railroad with one enpl oyee.

AHI , which is owned by RCA was incorporated and began operations
Cctober 18, 1982, and rebuilds and repairs rail car cushioning

devices. It has 52 enployees. M. Witbeck is also a director and
principal officer of AHH. O AH's business 12.70 percent is with
the rail industry in general, none of that business being with

affiliated rail roads.

Section 1(a)(1) of the Railroad Retirenent Act defines the term
"enpl oyer” in part as foll ows:

The term "enpl oyer™ shall include:

(t)yany ... carrier by railroad, subject to
part | of the Interstate Commerce Act:

(1i1) any conpany which is directly owned or
controll ed by, or under common control wth

one or nore carriers ... and which operates
any equi pment or facility or perfornms any
service ... in connection with the transportation

of passengers or property by railroad...

The evi dence establishes that neither RCA nor AH is a carrier by
rail road under paragraph (i). The question then becones whet her
t hese conpani es are covered under paragraph (ii).

Al t hough AH is owned by RCA and the evidence suggests that Brandon
and RCA may be under comon control, the evidence establishes that
RCA does not provide any services for Brandon or any other railroad
and that AHI, which does 12.70 percent of its business with the
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railroad industry, does not provide any services for Brandon. RCA
is not an enployer wunder section 1(a)(1l)(ii) of the Railroad
Retirenent Act as it does no business with the railroad industry.

Al though AH does sonme business with the railroad industry, in
B.C.D. 93-79, Enployer Status Determ nation - VMW Enterprises, the
Board ruled that a conpany providing only mniml service for its
railroad affiliate, 2.5 percent, was not providing a service in
connection with railroad transportation. Based on our ruling in
B.C.D. 93-79, the Board finds that AHl is not providing a service
in connection with railroad transportation. Accordingly, neither
RCA nor AH is an enpl oyer under paragraph (ii) of section 1(a)(1)
of the Railroad Retirenent Act.

It is the determnation of the Board that RCA is not an enpl oyer
under the Railroad Retirenent Act and the Railroad Unenpl oynent
| nsurance Act and of a majority of the Board that AH is not an
enpl oyer under those Acts.

den L. Bower

V. M Speakman, Jr. (dissenting
opinion attached)

Jerone F. Kever

MCLitt:ncl:ik: cmw
C. 2112-93
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18 January 1994
Tom -

| don't see that Union Pacific governs this case.

Rail Car Anmerica owns Anerican Hydraulics. According to
counsel for both conpanies, Rail Car Anmerica, which has two

enpl oyees, provides sonme admnistrative services for its
subsidiaries but not for Anerican Hydraulics. Anerican Hydraulics
does rebuilds and repairs rail car cushioning devices. It has 52
enpl oyees. O AH's business 12.70 percent is with the rail
industry in general (although this percentage |eaves 20 percent of
its effort unaccounted for - 67.30 percent is for non-railroad
custoners).

Brandon Corporation is a rail carrier enployer. There is

nothing in the record to indicate that Brandon has an ownership
interest in Rail Car Anerica. M. Witbeck is a director and
principal officer of all three conpanies.

Based on the information we have Rail Car Anerica could be
held to be not an enployer based on its not providing any services.
But if Rail Car Anmerica is owned by Brandon then Anerican
Hydraulics is an direct subsidiary of a carrier & is providing
services to the rail industry.

1) We coul d hold both conmpanies to be not covered based on
Rail Car not providing any services at all & Anerican Hydraulics
not providing any services to an affiliated railroad, |eaving the
owner shi p questi on open.

2) We could return the case to BREA for further devel opnent
regar di ng owner shi p.



11 February 1994
Steve -

| don't think so. AH doesn't provide services for Brandon
a carrier with which AHL may be affiliated. It is represented to
us that AHI is owned by Rail Car which is privately held & i s not
owned by a railroad (see the last |line of the second paragraph).
We have a list of the carriers with which AH does busi ness.
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